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substantially equivalent or greater ac-
cess to and usability of the facility is
provided. All newly constructed or al-
tered buildings or facilities subject to
this section shall comply with the re-
quirements for a ‘‘public building or fa-
cility”’ as defined in Section 106.5 of the
2010 Standards.

(b) Each facility or part of a facility
in which health programs or activities
are conducted that is constructed or al-
tered by or on behalf of, or for the use
of, a recipient or State-based Market-
placeSM in conformance with the 1991
Standards or the 2010 Standards as de-
fined in §92.4 shall be deemed to com-
ply with the requirements of this sec-
tion and with 45 CFR 84.23(a) and (b),
cross-referenced in §92.101(b)(2)(i) with
respect to those facilities, if the con-
struction or alteration was commenced
on or before July 18, 2016. Each facility
or part of a facility in which health
programs or activities are conducted
that is constructed or altered by or on
behalf of, or for the use of, a recipient
or State-based MarketplaceSM in con-
formance with the Uniform Federal Ac-
cessibility Standards as defined in
§92.4, shall be deemed to comply with
the requirements of this section and
with 45 CFR 84.23(a) and (b), cross-ref-
erenced in §92.101(b)(2)(1) with respect
to those facilities, if the construction
was commenced before July 18, 2016 and
such facility was not covered by the
1991 Standards or 2010 Standards.

§92.204 Accessibility of electronic and
information technology.

(a) Covered entities shall ensure that
their health programs or activities pro-
vided through electronic and informa-
tion technology are accessible to indi-
viduals with disabilities, unless doing
so would result in undue financial and
administrative burdens or a funda-
mental alteration in the nature of the
health programs or activities. When
undue financial and administrative
burdens or a fundamental alteration
exist, the covered entity shall provide
information in a format other than an
electronic format that would not result
in such undue financial and adminis-
trative burdens or a fundamental alter-
ation but would ensure, to the max-
imum extent possible, that individuals
with disabilities receive the benefits or
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services of the health program or activ-
ity that are provided through elec-
tronic and information technology.

(b) Recipients and State-based Mar-
ketplaces shall ensure that their
health programs and activities pro-
vided through Web sites comply with
the requirements of Title II of the
ADA.

§92.205 Requirement to make reason-
able modifications.

A covered entity shall make reason-
able modifications to policies, prac-
tices, or procedures when such modi-
fications are necessary to avoid dis-
crimination on the basis of disability,
unless the covered entity can dem-
onstrate that making the modifica-
tions would fundamentally alter the
nature of the health program or activ-
ity. For the purposes of this section,
the term ‘‘reasonable modifications”
shall be interpreted in a manner con-
sistent with the term as set forth in
the ADA Title II regulation at 28 CFR
35.130(b)(7).

§92.206 Equal program access on the
basis of sex.

A covered entity shall provide indi-
viduals equal access to its health pro-
grams or activities without discrimina-
tion on the basis of sex; and a covered
entity shall treat individuals con-
sistent with their gender identity, ex-
cept that a covered entity may not
deny or limit health services that are
ordinarily or exclusively available to
individuals of one sex, to a transgender
individual based on the fact that the
individual’s sex assigned at birth, gen-
der identity, or gender otherwise re-
corded is different from the one to
which such health services are ordi-
narily or exclusively available.

§92.207 Nondiscrimination in health-
related insurance and other health-
related coverage.

(a) General. A covered entity shall
not, in providing or administering
health-related insurance or other
health-related coverage, discriminate
on the basis of race, color, national ori-
gin, sex, age, or disability.

(b) Discriminatory actions prohibited. A
covered entity shall not, in providing
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or administering health-related insur-
ance or other health-related coverage:

(1) Deny, cancel, limit, or refuse to
issue or renew a health-related insur-
ance plan or policy or other health-re-
lated coverage, or deny or limit cov-
erage of a claim, or impose additional
cost sharing or other limitations or re-
strictions on coverage, on the basis of
race, color, national origin, sex, age, or
disability;

(2) Have or implement marketing
practices or benefit designs that dis-
criminate on the basis of race, color,
national origin, sex, age, or disability
in a health-related insurance plan or
policy, or other health-related cov-
erage;

(3) Deny or limit coverage, deny or
limit coverage of a claim, or impose
additional cost sharing or other limita-
tions or restrictions on coverage, for
any health services that are ordinarily
or exclusively available to individuals
of one sex, to a transgender individual
based on the fact that an individual’s
sex assigned at birth, gender identity,
or gender otherwise recorded is dif-
ferent from the one to which such
health services are ordinarily or exclu-
sively available;

(4) Have or implement a categorical
coverage exclusion or limitation for all
health services related to gender tran-
sition; or

(5) Otherwise deny or limit coverage,
deny or limit coverage of a claim, or
impose additional cost sharing or other
limitations or restrictions on coverage,
for specific health services related to
gender transition if such denial, limi-
tation, or restriction results in dis-
crimination against a transgender indi-
vidual.

(c) The enumeration of specific forms
of discrimination in paragraph (b) does
not limit the general applicability of
the prohibition in paragraph (a) of this
section.

(d) Nothing in this section is in-
tended to determine, or restrict a cov-
ered entity from determining, whether
a particular health service is medically
necessary or otherwise meets applica-
ble coverage requirements in any indi-
vidual case.

45 CFR Subtitle A (10-1-17 Edition)

§92.208 Employer liability for dis-
crimination in employee health
benefit programs.

A covered entity that provides an
employee health benefit program to its
employees and/or their dependents
shall be liable for violations of this
part in that employee health benefit
program only when:

(a) The entity is principally engaged
in providing or administering health
services, health insurance coverage, or
other health coverage;

(b) The entity receives Federal finan-
cial assistance a primary objective of
which is to fund the entity’s employee
health benefit program; or

(c) The entity is not principally en-
gaged in providing or administering
health services, health insurance cov-
erage, or other health coverage, but op-
erates a health program or activity,
which is not an employee health ben-
efit program, that receives Federal fi-
nancial assistance; except that the en-
tity is liable under this part with re-
gard to the provision or administration
of employee health benefits only with
respect to the employees in that health
program or activity.

§92.209 Nondiscrimination on the

basis of association.

A covered entity shall not exclude
from participation in, deny the benefits
of, or otherwise discriminate against
an individual or entity in its health
programs or activities on the basis of
the race, color, national origin, sex,
age, or disability of an individual with
whom the individual or entity is
known or believed to have a relation-
ship or association.

Subpart D—Procedures

§92.301 Enforcement mechanisms.

(a) The enforcement mechanisms
available for and provided under Title
VI of the Civil Rights Act of 1964, Title
IX of the Education Amendments of
1972, Section 504 of the Rehabilitation
Act of 1973, or the Age Discrimination
Act of 1975 shall apply for purposes of
Section 1557 as implemented by this
part.

(b) Compensatory damages for viola-
tions of Section 1557 are available in
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